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mining [sureties’] liability’’ by codifying
common law defenses, but ‘‘does not TTT

introduce a new ground for releasing TTT

sureties.’’  Id. At common law, acts of
another state’s government failed to ex-
cuse the surety’s obligation to produce a
defendant.  See Taylor v. Taintor, 16
Wall. 366, 83 U.S. 366, 371, 21 L.Ed. 287
(1872) (‘‘If, after the [bond] is executed,
the [defendant] is imprisoned in another
State for violation of a criminal law of that
State, it will not avail to protect him or his
sureties.’’).  Although some jurisdictions
have supplanted this rule by statute or
otherwise, many still deny a surety relief
under such circumstances.  See 8A Am.
Jur.2d Bail and Recognizance § 169, at
483 (2009).

[7] Thus, because the statute applies
only in the enumerated situations, we can-
not construe it to excuse the surety when
another state’s government prevents the
defendant’s appearance.  To do so would
‘‘introduce a new ground for releasing TTT

sureties’’ that was unavailable at common
law, and add language to the statute that
the legislature did not see fit to include.
Lamphire, 73 N.H. at 464, 62 A. 786.

[8] We also reject the surety’s argu-
ment that the trial court treated the bonds
as performance rather than appearance
bonds.  Although the court noted that the
defendant’s failure to appear resulted from
his decision to travel to Vermont and com-
mit crimes, the court’s order makes clear
that it forfeited the bonds because the
defendant failed to appear, not because of
his criminal activity.  The bonds guaran-
teed the defendant’s appearance, so this
forfeiture was entirely appropriate.  See
RSA 597:31.

[9, 10] Finally, the trial court sustain-
ably exercised its discretion when it de-
clined to hold an evidentiary hearing.  We
will not disturb an order denying a request

for an evidentiary hearing unless a party
establishes that it was clearly untenable or
unreasonable to the prejudice of the par-
ty’s case.  State v. Korean Methodist
Church of N.H., 157 N.H. 254, 257, 949
A.2d 738 (2008).  Here, the surety has
failed to establish prejudice because, what-
ever a hearing might have revealed, the
defendant’s incarceration in Vermont
would nonetheless fall outside the circum-
stances under which RSA 597:30 permits
discharging a surety.

Affirmed.

HICKS, CONBOY and LYNN, JJ.,
concurred.
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demonstrating that disclosure of records
could reasonably be expected to interfere
with enforcement proceedings, such that
records were exempt from disclosure un-
der Right-to-Know Law.

Affirmed.

1. Records O50

Purpose of the Right–to–Know Law is
to ensure both the greatest possible public
access to the actions, discussions and rec-
ords of all public bodies, and their account-
ability to the people.  RSA 91–A:4.

2. Records O50

The Right-to-Know Law helps further
state constitutional requirement that the
public’s right of access to governmental
proceedings and records shall not be un-
reasonably restricted.  Const. Pt. 1, Art. 8;
RSA 91–A:4.

3. Records O63

Although the statute does not provide
for unrestricted access to public records,
the Supreme Court resolves questions re-
garding the Right-to–Know Law with a
view to providing the utmost information
in order to best effectuate these statutory
and constitutional objectives.  RSA 91–
A:4.

4. Records O63

The Supreme Court reviews the trial
court’s interpretation of the Right–to–
Know Law and its application of the law to
undisputed facts de novo.  RSA 91–A:4.

5. Records O50, 54

Under the Right–to–Know Law, the
Supreme Court construes provisions favor-
ing disclosure broadly, while construing
exemptions narrowly.  RSA 91–A:4.

6. Records O65

A public entity seeking to avoid disclo-
sure under the Right–to–Know Law bears

a heavy burden to shift the balance toward
nondisclosure.  RSA 91–A:4.

7. Courts O97(5)

In interpreting provisions of the
Right–to–Know Law, the Supreme Court
often looks to the decisions of other juris-
dictions interpreting similar provisions of
other statutes for guidance, including fed-
eral interpretations of the federal Free-
dom of Information Act (FOIA).  RSA 91–
A:4.

8. Records O60

Entity seeking to avoid disclosure un-
der the ‘‘law enforcement purposes’’ ex-
emption of the Right-to-Know Law must
establish that the requested materials
were compiled for law enforcement pur-
poses, and, if the entity meets threshold
requirement, it must then show that re-
leasing the material would have one of the
six enumerated adverse consequences.
RSA 91–A:4.

9. Records O60

‘‘Law enforcement purposes’’ exemp-
tion of the Right-to-Know Law does not
apply exclusively to law enforcement offi-
cers or agencies, but rather applies to all
records and information compiled, by any
type of agency, for law enforcement pur-
poses.  RSA 91–A:4.

10. Records O65

Where the agency involved is a mixed-
function agency, the entity seeking to
avoid disclosure under the ‘‘law enforce-
ment purposes’’ exemption of the Right-to-
Know Law must satisfy a higher burden to
establish that the requested materials
were compiled for law enforcement pur-
poses; generally, a mixed-function agency
must demonstrate that it had a purpose
falling within its sphere of enforcement
authority in compiling the particular docu-
ments.  RSA 91–A:4.



573N. H.38 ENDICOTT STREET v. STATE FIRE MARSHAL
Cite as 44 A.3d 571 (N.H. 2012)

11. Records O60
Fire Marshal’s Office (FMO) was a

mixed-function agency, rather than pri-
marily a law enforcement agency, for pur-
poses of determining whether undisclosed
records were compiled for law enforcement
purposes, and exempt from disclosure un-
der ‘‘law enforcement purposes’’ exemption
of the Right-to-Know Law.  RSA 91–A:4.

12. Records O60
Records related to fire were compiled

pursuant to Fire Marshal’s law enforce-
ment functions, as opposed to administra-
tive functions, and thus, were compiled for
law enforcement purposes, as would sup-
port exempting records from disclosure
under ‘‘law enforcement purposes’’ exemp-
tion of the Right-to-Know Law; records
were compiled during an investigation into
potential criminal wrongdoing pursuant to
the Fire Marshal’s law enforcement duties.
RSA 91–A:4.

13. Records O60
Fire Marshal met burden of demon-

strating that disclosure of records related
to fire could reasonably be expected to
interfere with enforcement proceedings,
such that records were exempt from dis-
closure under ‘‘law enforcement purposes’’
exemption of the Right-to-Know Law; in-
vestigator’s affidavit specifically stated
that fire investigation was ‘‘open and ongo-
ing’’ and explained that it was important to
protect integrity of investigation and via-
bility of any potential prosecution by main-
taining secrecy of ongoing investigation.
RSA 91–A:4.

14. Records O60
To show that interference with en-

forcement proceedings would result from
disclosure, such that records would be ex-
empt from disclosure under ‘‘law enforce-
ment purposes’’ exception of the Right-to-
Know Law, an agency must show that
enforcement proceedings are pending or

reasonably anticipated and that disclosure
of the requested documents could reason-
ably be expected to interfere with those
proceedings.  RSA 91–A:4.

15. Appeal and Error O1010.1(1)

Supreme Court reviews sufficiency of
the evidence claims as a matter of law and
upholds the findings and rulings of the
trial court unless they are lacking in evi-
dentiary support or tainted by error of
law.

16. Records O62, 66

Trial court, in determining whether
records related to fire were exempt from
disclosure under ‘‘law enforcement pur-
poses’’ exemption of the Right-to-Know
Law, was not required to undertake an in
camera inspection or order a Vaughn in-
dex; Fire Marshal provided an affidavit
that defined categories with some specifici-
ty and explained how disclosure within
each category could interfere with investi-
gation or prosecution.  RSA 91–A:4.

17. Records O62, 66

While an in camera review or the
preparation of a Vaughn index may be
sufficient to justify an agency’s refusal to
disclose, such measures are also not neces-
sarily required.

18. Records O68

Property owner, that filed petition
seeking injunction directing Fire Marshal
to produce undisclosed materials related to
fire pursuant to the Right–to–Know Law,
was not entitled to attorney fees and costs,
where lawsuit was not necessary to make
any information available.  RSA 91–A:8.

Tarbell & Brodich Professional Associa-
tion, of Concord (Friedrich K. Moeckel on
the brief and orally), for the petitioner.
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Michael A. Delaney, attorney general
(David M. Hilts, assistant attorney gener-
al, on the memorandum of law and orally),
for the respondent.

LYNN, J.

The petitioner, 38 Endicott Street
North, LLC, appeals an order of the Supe-
rior Court (McNamara, J.) dismissing its
petition under the Right–to–Know Law
and denying its request for attorney’s fees.
See RSA ch. 91–A (2001 & Supp.2011).
We affirm.

The following facts are supported by the
record.  The petitioner owns the Wide
Open Restaurant, Hotel and Saloon locat-
ed in Laconia.  On September 17, 2010, a
fire occurred at the property.  The State
Fire Marshal’s Office (the FMO) is investi-
gating the fire.

On April 8, 2011, the petitioner sent the
respondent, the State Fire Marshal, head
of the New Hampshire Division of Fire
Safety (the Fire Marshal), a letter request-
ing to inspect all records, information, and
documents (the materials) related to the
September 17th fire and the ‘‘investigation
thereof.’’  The petitioner did not receive a
response, and on May 3, 2011, sent a sec-
ond letter demanding a response.  On May
5, 2011, the Fire Marshal replied, disclos-
ing the Incident Initiation Report and its
supplement, but withholding all other ma-
terials because the investigation was ongo-
ing.

On May 6, 2011, the petitioner filed a
petition seeking an injunction directing the
Fire Marshal to produce the undisclosed
materials pursuant to RSA chapter 91–A,
the New Hampshire Right–to–Know Law.
The petitioner also requested attorney’s
fees and costs.  The Fire Marshal re-
sponded that the undisclosed materials are
excluded from the Right–to–Know Law
under the exemption for records ‘‘compiled
for law enforcement purposes.’’  The peti-

tioner argued that the Fire Marshal is not
a law enforcement officer and, therefore,
the material was not compiled ‘‘for law
enforcement purposes.’’  On June 6, 2011,
the Fire Marshall disclosed additional ma-
terials that the FMO had determined could
be segregated from the records asserted to
be exempt.  After a hearing on June 7,
2011, the trial court ruled that the with-
held records were exempt from the Right–
to–Know Law, denied the petition, and
also denied the petitioner’s request for at-
torney’s fees and costs.

On appeal, the petitioner argues that the
trial court erred in ruling that the materi-
als were compiled for law enforcement
purposes and that disclosure could reason-
ably be expected to interfere with law
enforcement proceedings.  The petitioner
also argues that the trial court erred in
denying its requests for an in camera
review of the materials or the compilation
of a Vaughn index, as well as in denying
its motion for attorney’s fees and costs.

I. The Murray Exemption

[1–3] The Right–to–Know Law guar-
antees ‘‘[e]very citizen TTT the right to
inspect TTT and copy’’ all public records,
with certain limited exceptions.  RSA 91–
A:4. ‘‘The purpose of the Right–to–Know
Law is to ensure both the greatest possible
public access to the actions, discussions
and records of all public bodies, and their
accountability to the people.’’  Murray v.
N.H. Div. of State Police, 154 N.H. 579,
581, 913 A.2d 737 (2006) (quotation omit-
ted).  It thus furthers our state constitu-
tional requirement that the public’s right
of access to governmental proceedings and
records shall not be unreasonably restrict-
ed.  Id.;  see also N.H. CONST. pt. I, art.
8. Although the statute does not provide
for unrestricted access to public records,
we resolve questions regarding the Right–
to–Know Law with a view to providing the
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utmost information in order to best effec-
tuate these statutory and constitutional ob-
jectives.  Murray, 154 N.H. at 581, 913
A.2d 737.

[4–7] We review the trial court’s inter-
pretation of the Right–to–Know Law and
its application of the law to undisputed
facts de novo.  See id.  We construe provi-
sions favoring disclosure broadly, while
construing exemptions narrowly.  Id. A
public entity seeking to avoid disclosure
under the Right–to–Know Law ‘‘bears a
heavy burden to shift the balance toward
nondisclosure.’’  Id. In interpreting provi-
sions of the New Hampshire Right–to–
Know Law, we often look to the decisions
of other jurisdictions interpreting similar
provisions of other statutes for guidance,
including federal interpretations of the
federal Freedom of Information Act
(FOIA).  See id. at 581, 583, 913 A.2d 737;
Lamy v. N.H. Pub. Utils. Comm’n, 152
N.H. 106, 111, 872 A.2d 1006 (2005).

[8] Although RSA chapter 91–A does
not explicitly address the treatment of re-
quests for law enforcement records or in-
formation, we have adopted the test em-
bodied in exemption 7 of the FOIA at 5
U.S.C. § 552(b)(7) (2006).  Lodge v.
Knowlton, 118 N.H. 574, 576–77, 391 A.2d
893 (1978);  Murray, 154 N.H. at 582, 913
A.2d 737;  Montenegro v. City of Dover,
162 N.H. 641, 645–46, 34 A.3d 717 (2011)
(explaining that in Murray, we amended
the test adopted in Lodge to be consistent
with the 1986 amendment to exemption 7
of the FOIA).  Under the exemption,
which we have deemed the Murray ex-
emption, ‘‘records or information compiled
for law enforcement purposes’’ are exempt
from disclosure, but only to the extent that
the production of such records or informa-
tion:

‘‘(A) could reasonably be expected to in-
terfere with enforcement proceedings,
(B) would deprive a person of a right to

a fair trial or an impartial adjudication,
(C) could reasonably be expected to con-
stitute an unwarranted invasion of per-
sonal privacy, (D) could reasonably be
expected to disclose the identity of a
confidential source, including a State, lo-
cal, or foreign agency or authority or
any private institution which furnished
information on a confidential basis, and,
in the case of a record or information
compiled by criminal law enforcement
authority in the course of a criminal
investigation or by an agency conducting
a lawful national security intelligence in-
vestigation, information furnished by a
confidential source, (E) would disclose
techniques and procedures for law en-
forcement investigations or prosecu-
tions, or would disclose guidelines for
law enforcement investigations or prose-
cutions if such disclosure could reason-
ably be expected to risk circumvention
of the law, or (F) could reasonably be
expected to endanger the life or physical
safety of any individual TTT’’

Murray, 154 N.H. at 582, 913 A.2d 737
(quoting 5 U.S.C. § 552(b)(7)).  Thus, the
Murray exemption requires a two-part in-
quiry.  See Montenegro, 162 N.H. at 646,
34 A.3d 717;  accord FBI v. Abramson, 456
U.S. 615, 622, 102 S.Ct. 2054, 72 L.Ed.2d
376 (1982).  First, the entity seeking to
avoid disclosure must establish that the
requested materials were ‘‘compiled for
law enforcement purposes.’’  Montenegro,
162 N.H. at 646, 34 A.3d 717 (quotation
omitted);  accord Abramson, 456 U.S. at
622, 102 S.Ct. 2054.  Second, if the entity
meets this threshold requirement, it must
then show that releasing the material
would have one of the six enumerated ad-
verse consequences.  Montenegro, 162
N.H. at 646, 34 A.3d 717;  accord Abram-
son, 456 U.S. at 622, 102 S.Ct. 2054.
Here, the petitioner argues that the Fire
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Marshal has not satisfied either require-
ment.

A. Compiled for Law Enforcement
Purposes

[9] We first consider whether the un-
disclosed records were compiled for law
enforcement purposes.  Below and on ap-
peal, both parties have primarily focused
upon whether the FMO is a law enforce-
ment agency.  Similarly, the trial court
based its determination that the records
were compiled for law enforcement pur-
poses on the fact that the Fire Marshal ‘‘is
indeed a law enforcement officer.’’  How-
ever, the exemption does not apply exclu-
sively to law enforcement officers or agen-
cies, but rather applies to all records and
information compiled, by any type of agen-
cy, for law enforcement purposes.  See
Montenegro, 162 N.H. at 645–46, 34 A.3d
717;  Murray, 154 N.H. at 582, 913 A.2d
737.  Because we have never before ad-
dressed how to determine whether records
were ‘‘compiled for law enforcement pur-
poses,’’ we begin by reviewing relevant
federal law.

In assessing whether records were com-
piled for law enforcement purposes, feder-
al courts follow ‘‘several overarching prin-
ciples.’’  Tax Analysts v. I.R.S., 294 F.3d
71, 76–77 (D.C.Cir.2002).  First, the
phrase ‘‘law enforcement purposes’’ in-
cludes both civil and criminal matters.  Id.
at 77.  Second, determining whether this
requirement is satisfied ‘‘demands careful
analysis of the authorized activities of the
agency involved.’’  Kay v. F.C.C., 867
F.Supp. 11, 17 (D.D.C.1994).  Third, al-
though the exemption ‘‘makes no distinc-
tion between agencies whose principal
function is criminal law enforcement and
agencies with both law enforcement and
administrative functions,’’ federal courts
apply a different standard depending on
the type of agency seeking to avoid disclo-
sure. Tax Analysts, 294 F.3d at 77.

Where the agency claiming the exemp-
tion is primarily a ‘‘law enforcement agen-
cy,’’ federal courts have applied a less de-
manding standard.  Several circuits have
adopted a per se rule, under which all
records compiled by law enforcement
agencies inherently qualify as records
‘‘compiled for law enforcement purposes.’’
See, e.g., Jones v. F.B.I., 41 F.3d 238, 245–
46 (6th Cir.1994);  Williams v. F.B.I., 730
F.2d 882, 883–86 (2d Cir.1984);  Irons v.
Bell, 596 F.2d 468, 472–76 (1st Cir.1979).
Other circuits employ a ‘‘rational nexus’’
test, which requires agencies to meet a
higher burden than does the per se rule,
but which nonetheless gives deference to
agencies whose primary function is law
enforcement.  See Pratt v. Webster, 673
F.2d 408, 413–21 (D.C.Cir.1982);  Abdelfat-
tah v. United States Dept. of Homeland
Sec., 488 F.3d 178, 184–86 (3d Cir.2007);
Church of Scientology of California, Etc.
v. United States Dept., 611 F.2d 738, 748
(9th Cir.1979).  The ‘‘rational nexus test’’
requires law enforcement agencies to es-
tablish a rational nexus between the rec-
ords they seek to withhold and their au-
thority to enforce a statute or regulation.
See Church of Scientology of California,
611 F.2d at 748.  While courts applying
the rational nexus test do consider the
type of agency involved, ultimately ‘‘it is
the purpose of the record, not the role of
the agency, that is determinative.’’  All-
nutt v. United States Dept. of Justice, 99
F.Supp.2d 673, 680 (D.Md.2000).

[10] Both the per se approach and the
rational nexus approach also permit agen-
cies with mixed functions, encompassing
both administrative and law enforcement
duties, to claim the exemption.  See Jor-
dan v. United States Dept. of Justice, 668
F.3d 1188, 1197 n. 5 (10th Cir.2011) (‘‘The
per se rule [also] permits agencies whose
primary function is not law enforcement to
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rely on [the exemption].’’);  Irons, 596 F.2d
at 473 (‘‘At best, we glean that the re-
quirement of a law enforcement purpose
serves as a condition on [the exemption]
when an agency has both administrative
and enforcement functions.’’).  Under ei-
ther approach, where the agency involved
is a mixed-function agency, the entity
seeking to avoid disclosure must satisfy a
higher burden to establish that the re-
quested materials were ‘‘compiled for law
enforcement purposes.’’  Generally, a
mixed-function agency ‘‘must demonstrate
that it had a purpose falling within its
sphere of enforcement authority in compil-
ing the particular document[s].’’  Church
of Scientology of California, 611 F.2d at
748;  cf.  Jordan, 668 F.3d at 1197 n. 5
(explaining that under the per se rule,
mixed-function agencies can claim the ex-
emption, but ‘‘they will not benefit from
the [presumption granted to law enforce-
ment agencies under the] per se rule’’;
court declined, however, to advance any
‘‘theory as to what burden such agencies
bear in establishing that records or infor-
mation were compiled for law enforcement
purposes’’).

[11] We have never addressed whether
we follow the per se approach or the ra-
tional nexus approach under the Murray
exemption.  Before determining which ap-
proach to follow in this case, however, we
must first consider whether the FMO is
‘‘primarily a law enforcement agency’’ or a
‘‘mixed-function agency.’’

‘‘There appears to be no defined test for
determining whether an agency is primari-
ly a law enforcement agency.’’  Jordan,
668 F.3d at 1194;  accord Birch v. United
States Postal Service, 803 F.2d 1206, 1210
(D.C.Cir.1986) (‘‘[T]he Postal Service obvi-
ously is a mixed-function agencyTTTT’’);
Luzaich v. United States, 435 F.Supp. 31,
34 (D.Minn.1977) (stating that the ‘‘I.R.S.
clearly is’’ a law enforcement agency).

However, courts appear to examine an
agency’s statutory duties to make the de-
termination.  See Church of Scientology
Intern. v. United States I.R.S., 995 F.2d
916, 919 (9th Cir.1993) (holding that the
Exempt Organization division of the Inter-
nal Revenue Service ‘‘performs a law en-
forcement function by enforcing the provi-
sions of the federal tax code that relate to
qualification for tax exempt status’’);  cf.
Center for Nat. Pol. Rev. on Race & Urb.
Is. v. Weinberger, 502 F.2d 370, 373
(D.C.Cir.1974) (holding that the U.S. De-
partment of Health, Education, and Wel-
fare exercises a law enforcement function
when it makes administrative determina-
tions of ineligibility for governmental bene-
fits).

The Fire Marshal’s powers and duties,
and the existence of the FMO, are desig-
nated by statute.  See RSA 153:4–a (2002)
(describing the Fire Marshal’s powers and
duties);  RSA 153:8 (2002) (‘‘There shall be
appointed to the office of the state fire
marshal such deputy state fire marshals as
the state fire marshal shall requestTTTT’’).
The Fire Marshal is ‘‘responsible for su-
pervising and enforcing all laws of the
state relative to the protection of life and
property from fire, fire hazards and relat-
ed matters.’’  RSA 153:4–a, I. All fires
must be reported in writing to the Fire
Marshal, and the report must include:  a
statement of facts relating to the cause
and origin of the fire to the extent possi-
ble, the extent of damage to the property,
and the insurance upon the property.
RSA 153:11 (2002).  The Fire Marshal
then has ‘‘the option and authority to sub-
mit his findings of facts [regarding a par-
ticular fire] to the state police, county at-
torney or local authorities who may assist
him in the matter in arrest or prosecu-
tion.’’  Id. (emphasis added).  The Fire
Marshal is also required to ‘‘[supervise]
and [enforce] local laws, bylaws, and ordi-
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nances where existent, relative to’’ the pre-
vention of fires and other fire safety mat-
ters.  RSA 153:4–a, I. The Fire Marshal is
also responsible for ‘‘[coordinating] the ac-
tivities of his office[,] TTT [and assisting]
TTT the officials responsible TTT for the
organization and efficient operation of fire
departments.’’  RSA 153:4–a, II.

The petitioner first argues that the
Murray exemption was adopted for police
and, therefore, does not apply to non-po-
lice entities.  This assertion is not sup-
ported by our case law or case law from
other jurisdictions.  That we originally
adopted the exemption when the records
were sought from the police does not mean
that other entities cannot also invoke the
exemption.  Further, federal courts rou-
tinely apply exemption 7 from the FOIA to
non-police entities.  See, e.g., Miller v.
United States Dept. of Agriculture, 13
F.3d 260, 263 (8th Cir.1993) (U.S. Depart-
ment of Agriculture);  Birch, 803 F.2d at
1209–11 (D.C.Cir.1986) (U.S. Postal Ser-
vice).

The petitioner next argues that the
FMO is not a law enforcement agency
because the Fire Marshal is not a ‘‘law
enforcement officer’’ since he does not
have the power of arrest, and, therefore,
the records were not ‘‘compiled for law
enforcement purposes.’’  This argument is
misplaced.  The relevant issue is not
whether the Fire Marshal is a ‘‘law en-
forcement officer,’’ but whether the FMO
is primarily a law enforcement agency, a
mixed-function agency with some law en-
forcement functions, or neither.  See
Church of Scientology Intern., 995 F.2d at
919;  Heggestad v. U.S. Dept. of Justice,
182 F.Supp.2d 1, 13 (D.D.C.2000).  We
acknowledge that the FMO cannot be
characterized as ‘‘primarily a law enforce-
ment agency.’’  However, contrary to the
petitioner’s arguments, the fact that the
FMO is not a ‘‘law enforcement agency’’

does not necessarily mean that the records
were not ‘‘compiled for law enforcement
purposes.’’  While the characterization of
the agency guides the determination, it
alone is not dispositive.

[12] Although the FMO is not ‘‘primar-
ily a law enforcement agency,’’ it clearly
has some law enforcement functions and is,
therefore, a mixed-function agency.  For
example, the Fire Marshal not only re-
ceives reports on all fires, but also has the
authority to further ‘‘investigate or cause
to be investigated, the cause, circum-
stances, and origin of any fire.’’  RSA
153:18 (2002).  Upon suspecting or finding
criminal violations, the Fire Marshal may
submit his findings to the state police,
county attorney, or local authorities for
‘‘[assistance] in the matter in arrest or
prosecution.’’  RSA 153:11.  We adopt the
approach taken by most federal courts,
under which, as the head of a mixed-func-
tion agency, the Fire Marshal can satisfy
the threshold requirement by showing that
the pertinent records were compiled pur-
suant to the agency’s law enforcement
functions, as opposed to administrative
functions.  Accordingly, we need not de-
cide what test we would apply to an agen-
cy whose primary function is law enforce-
ment.

In this case, the trial court made no
findings regarding the purpose for which
the withheld records were compiled.  Even
so, it is clear from the record and the trial
court’s other findings that the requested
records were compiled during an investiga-
tion into potential criminal wrongdoing
pursuant to the Fire Marshal’s law en-
forcement duties and, therefore, were com-
piled for law enforcement purposes.  First,
the trial court implicitly determined that
the Fire Marshal was acting pursuant to
law enforcement duties when it credited an
affidavit from Fire Investigator William
Clark in which he stated ‘‘that he has TTT
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‘reasonable belief that this investigation
will lead to criminal charges.’ ’’ Next, in
determining whether an in camera review,
or a Vaughn index, was required, the trial
court explained that the Fire Marshal
‘‘precisely define[d] the nature of the docu-
ments, [and] explain[ed] how disclosure of
such documents could interfere with the
investigation.’’  These findings, in combi-
nation with the record before us, compel
the conclusion that the records were com-
piled pursuant to the Fire Marshal’s law
enforcement functions and were, accord-
ingly, ‘‘compiled for law enforcement pur-
poses.’’

B. Adverse Consequences of Disclosure

[13, 14] Because the Fire Marshal sat-
isfied the threshold requirement, we next
consider whether the Fire Marshal proved
that one of the six adverse consequences
would follow from disclosure.  This case
involves prong (A) of the Murray exemp-
tion:  interference with enforcement pro-
ceedings.  To show that this adverse con-
sequence would result from disclosure, an
agency must show that ‘‘enforcement pro-
ceedings are pending or reasonably antici-
pated’’ and that ‘‘disclosure of the re-
quested documents could reasonably be
expected to interfere with those proceed-
ings.’’  Murray, 154 N.H. at 582–83, 913
A.2d 737.

[15] The petitioner argues that the
Fire Marshal did not provide sufficient
evidence that enforcement proceedings are
pending or reasonably anticipated, and
that disclosure could reasonably be expect-
ed to interfere with those proceedings.
We review sufficiency of the evidence
claims as a matter of law and uphold the
findings and rulings of the trial court un-
less they are lacking in evidentiary sup-
port or tainted by error of law.  Wyle v.
Lees, 162 N.H. 406, 413 (2011).

The petitioner first claims that ‘‘other
than bald assertions, the Fire Marshal pro-
vides no evidence that enforcement pro-
ceedings could be reasonably expected.’’
According to the petitioner, the Fire Mar-
shal did not establish that proceedings
were reasonably anticipated because the
affidavit of Fire Investigator William
Clark ‘‘does not provide the basis for when
or why the charges might arise or by
whom or where.’’  However, the Murray
exemption does not require that the agen-
cy explain when, where, or by whom
charges might arise.  See Murray, 154
N.H. at 583–84, 913 A.2d 737.  It does not
even require that the agency establish that
law enforcement proceedings are a certain-
ty.  Id. at 583, 913 A.2d 737.  It merely
requires the agency to demonstrate that
law enforcement proceedings are ‘‘reason-
ably anticipated.’’  Id.

In this case, the Fire Marshal provided
the affidavit from Investigator Clark as
evidence that proceedings are reasonably
anticipated.  In the affidavit, Investigator
Clark specifically stated that ‘‘[t]he [f]ire
investigation is open and ongoing TTT

[and] I have a reasonable belief that this
investigation will lead to criminal charges.’’
Investigator Clark also explained how dis-
closure would interfere with the ongoing
investigation and any future prosecution,
and he set forth particular categories of
documents.  For example, Investigator
Clark explained:

a. Revealing TTT information publicly
would 1.) alert person(s) of interest to
our interest and make it harder to gain
her or his cooperation;  2.) enable per-
son(s) of interest to use what other wit-
nesses have said to cover their tracks or
to muddy the waters;  TTT and 8.) TTT

taint the credibility of witnesses that
become aware of the other witnesses
statements by bringing into question
whether what they recall is their own
recollection or has been tainted by what
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they have heard that someone else re-
ported.
b. Revealing contacts and interviews
related to leads that are not believed to
be involved in any possible criminal ac-
tivity at this time would also damage our
investigative ability and ultimately the
ability to prosecute any case because 1.)
this information could be used by any-
one that was a legitimate suspect to
divert attention from themselves, and 2.)
revealing what other witnesses have said
can taint the credibility of witnesses that
become aware of the other witnesses
statements by bringing into question
whether what they recall is their own
recollection or has been tainted by what
they have heard that someone else re-
ported.
c. TTT Depending on [the defendant’s
claims or defenses against charges]
information or evidence that seemed
unimportant at an earlier time could
become very important during the
prosecution phase of the case.

Federal courts have recognized that the
disclosure of information may interfere
with enforcement proceedings by ‘‘[result-
ing] in destruction of evidence, chilling and
intimidation of witnesses, and revelation of
the scope and nature of the Government’s
investigation.’’ Solar Sources, Inc. v. Unit-
ed States, 142 F.3d 1033, 1039 (7th Cir.
1998);  accord Barney v. I.R.S., 618 F.2d
1268, 1273 (8th Cir.1980) (explaining that
one of the primary purposes of exemption
7 of the FOIA is to prevent harm to the
government’s case in court ‘‘by not allow-
ing litigants earlier or greater access to
agency TTT files than they would otherwise
have’’ (quotations omitted)).  Investigator
Clark’s affidavit ‘‘fairly describe[s] the con-
tent of the material withheld and ade-
quately [states the] grounds for nondisclo-
sure, and those grounds are reasonable
and consistent with the applicable law.’’

Barney, 618 F.2d at 1274 (quotation omit-
ted).  As the Fire Marshal points out, the
trial court was entitled to credit this affi-
davit.  See id. at 1274;  Lewis v. I.R.S., 823
F.2d 375, 378–79 (9th Cir.1987).

The petitioner’s remaining arguments
that enforcement proceedings cannot be
‘‘reasonably anticipated’’ are either inade-
quately developed, see In the Matter of
Martel & Martel, 157 N.H. 53, 64, 944
A.2d 575 (2008), or based upon a mischar-
acterization of the affidavit.  Specifically,
the petitioner claims that the affidavit ‘‘av-
ers to the potential of an investigation as
opposed to the required potential of a pro-
ceeding.’’  However, this is not accurate.
The affidavit specifically says that ‘‘the
[f]ire investigation is open and ongoing,’’
and explains that ‘‘it is important to pro-
tect the integrity of [the] investigation and
the viability of any potential prosecution
by maintaining the secrecy of the ongoing
investigation.’’  (Emphasis added.)

The affidavit submitted by the Fire
Marshal ‘‘contain[s] reasonably detailed
descriptions of the documents and allege[s]
facts sufficient to establish [the] exemp-
tion.’’  Lewis, 823 F.2d at 378.  According-
ly, the trial court’s ruling that the Fire
Marshal demonstrated that disclosure of
the requested records ‘‘could reasonably
be expected to interfere with enforcement
proceedings’’ was not error.  Because both
prongs of the two-part inquiry required to
invoke the Murray exemption are satis-
fied, we affirm the trial court’s ruling that
the requested records are exempt from
disclosure.

C. Vaughn Index or In Camera Review

[16] The petitioner also argues that in
determining whether the requested rec-
ords were exempt from disclosure under
Murray, the trial court should have either
conducted an in camera review of the
records or required the Fire Marshal to
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produce a Vaughn index, see Vaughn v.
Rosen, 484 F.2d 820, 826–28 & nn. 20–21
(D.C.Cir.1973).

[17] ‘‘While an in camera review or
the preparation of a Vaughn index may be
sufficient to justify an agency’s refusal to
disclose, such measures are also not neces-
sarily required.’’  Murray, 154 N.H. at
583, 913 A.2d 737.  In most cases involving
prong (A) of the Murray exemption, ‘‘ge-
neric determinations of likely interference
often will suffice.’’  Id.;  accord Curran v.
Department of Justice, 813 F.2d 473, 475
(1st Cir.1987) (explaining that the use of a
Vaughn index ‘‘is simply not a practicable
approach’’ in cases invoking exemption
7(A) of the FOIA). Such ‘‘generic determi-
nations’’ should be justified for each cate-
gory of document, rather than file-by-file,
and ‘‘[t]he categorization should be clear
enough to permit a court to ascertain how
each category of documents, if disclosed,
could interfere with the investigation.’’
Murray, 154 N.H. at 583, 913 A.2d 737.

Here, the petitioner argues that ‘‘[a]l-
though Murray permits TTT categorical
identification of the records sought, the
Fire Marshal’s categorical identification vi-
olates’’ Murray because it is too general.
However, Murray requires only that the
categories be ‘‘distinct enough to allow
meaningful judicial review.’’  Id. It does
not require that the categories of docu-
ments be ‘‘so distinct as to reveal the
nature and scope of the investigation.’’  Id.
Investigator Clark’s affidavit breaks the
records down into twelve categories, pro-
vides an explanation of each category, and
states how disclosure of the records within
that category would interfere with enforce-
ment proceedings and whether the catego-
ry is segregable.  Some of the categories
include ‘‘photographs,’’ ‘‘maps and dia-
grams,’’ and ‘‘witness interviews/state-
ments.’’

The petitioner argues that the categori-
zation within the affidavit is too broad and
that, based upon Murray, categories such
as ‘‘photographs,’’ ‘‘maps and diagrams,’’
and ‘‘witness interviews/statements’’ are
too general.  See id. at 584, 913 A.2d 737.
The petitioner is correct that in Murray,
we rejected ‘‘the broad terms ‘photo-
graphs,’ ‘correspondence (letters and e-
mails),’ ‘maps and diagrams’ and ‘tax rec-
ords.’ ’’ Id. However, unlike that which was
presented in this case, the agency seeking
to avoid disclosure in Murray presented
the court with only a one-page document
delineating twenty categories of informa-
tion ‘‘without any annotations or explana-
tions.’’  Id. (emphasis added).  Moreover,
in Murray we specifically stated that ‘‘ad-
ditional explanation might have allowed
the respondents to meet their burden TTT

[but they] offered no affidavits, testimony,
or other evidence which TTT defined these
categories more precisely [or] TTT ex-
plained how disclosure of the information
within these categories could interfere
with any investigation or enforcement.’’
Id.

Here, the Fire Marshal did exactly what
was required under Murray—he provided
an affidavit that defined the categories
with some specificity and explained how
disclosure within each category could in-
terfere with the investigation or prosecu-
tion.  Where the agency has sustained its
burden of proof by affidavit or testimony,
the trial court need not undertake an in
camera inspection or order a Vaughn in-
dex.  See Lewis, 823 F.2d at 378.

II. Attorney’s Fees and Costs

[18] In addition to requesting that the
trial court order the Fire Marshal to pro-
duce the undisclosed records, the petition-
er also requested attorney’s fees and costs,
see RSA 91–A:8, I. Pursuant to RSA 91–
A:8, I, an agency ‘‘shall be liable for rea-
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sonable attorney’s fees and costs incurred’’
if the trial court finds that:  (1) the agency
violated any provision of RSA chapter 91–
A;  (2) the lawsuit ‘‘was necessary in order
to make the information available’’;  and
(3) the agency knew or should have known
that the conduct engaged in was a violation
of RSA chapter 91–A.

The trial court denied the petitioner’s
request for attorney’s fees and costs ‘‘[b]e-
cause this lawsuit was not necessary to
make any information available.’’  On ap-
peal, the petitioner argues that attorney’s
fees and costs should have been awarded
because the Fire Marshal did not respond
to its April 8th request for records in
violation of RSA 91–A:4, IV, the provision
of the Right–to–Know Law requiring all
public agencies to respond to a request for
records within five business days.  Howev-
er, even if the Fire Marshal did violate
RSA 91–A:4, IV, the trial court would be
required to award attorney’s fees and costs
only if the proceedings below were neces-
sary to make the information available.
The trial court specifically found that the
proceedings were not necessary to make
the information available, and the petition-
er does not argue otherwise.  We, there-
fore, uphold the trial court’s denial of the
petitioner’s request for attorney’s fees and
costs.

Affirmed.

DALIANIS, C.J., and HICKS and
CONBOY, JJ., concurred.
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OF RAYMOND B.
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Background:  Petitioners filed petition for
guardianship over proposed ward’s person
and estate. The Probate Court, Rocking-
ham County, Hurd, J., dismissed petition
and denied petitioners’ request for psychi-
atric evaluation of proposed ward. Petition-
ers appealed.

Holdings:  The Supreme Court, Dalianis,
C.J., held that:

(1) petitioners did not allege facts that
would permit petitioners to obtain
guardianship status over ward’s person
and estate, and

(2) probate court’s denial of petitioners’
request for psychiatric evaluation of
proposed ward was not unsustainable
exercise of discretion.

Affirmed.

1. Appeal and Error O863
The Supreme Court reviews the grant

of a motion to dismiss by determining
whether the petitioners’ allegations are
reasonably susceptible of a construction
that would permit the relief sought.

2. Appeal and Error O919
On appeal from the dismissal of a

petition, the Supreme Court assumes the
truth of the facts as alleged in the petition-
ers’ pleadings and construes all reasonable
inferences in the light most favorable to
the petitioners.

3. Appeal and Error O863
The Supreme Court will uphold the

granting of the motion to dismiss if the


